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This Instruction, a revision of M| EL-
430-90-2, provides the procedures for process-
ing back pay claims. One section from the
previous M| has been modified significantly to
reflect the changes indicated in the summary
below, and the entire document has been re-
numbered. The basic policy for back pay ap-
pears in the Employee and Labor Relations
Manual (ELM) 436. Certain information con-
tained in ELM 436 is repeated here for conve-
nience, but it is not intended to replace or
alter the policy provided for in ELM 436.

Summary of Changes

A. Changesto Section VII

Section VII (formerly VI) is restructured to
deal separately with employees who are sepa-
rated or placed on indefinite suspension and
individuals who are initially denied employ-
ment with the Postal Service:

a. A 45-day transition period is established
during which employees who are sepa-
rated or placed on indefinite suspension
are not required to seek other employ-
ment or furnish information as to their
efforts to secure such employment.

b. Individuals who are denied employment
with the Postal Service and subsequently
file successful appeals challenging such
actions are required to mitigate damages
and furnish information as to their ef-
forts to secure other employment during
the entire back pay period.

B. Changes to Attachment C

Attachment C, Notification of Employee's
Obligation to Mitigate Damages, has been re-
placed with two new attachments, Attachment
C, Notification of Employee’s Obligation to
Mitigate Damages (Separations and Indefinite

of Employee's Obligation to Mitigate Dam-
ages (Denial of Employment).

Overview
A. Scope

1. Definition of Back Pay. Back pay
represents the restoration, authorized by an
appropriate authority, of all or any part of
pay and/or employment benefits for a pe-
riod during which an unjustified or unwar-
ranted personnel action terminated or
reduced the basic compensation,
allowances, differentials, and/or employ-
ment benefits which an employee normally
would have earned.

2. Not Included in Back Pay. The term
back pay does not include non-
compensation-related clams. A non-

compensation-related claim is defined as
any claim which is not directly associated
with basic compensation, allowances, dif-
ferentials, and/or employment benefits,
such as employee claims filed under Article
27 of the applicable collective-bargaining
agreements and ELM 640.

B. Coverage

This Instruction covers employees and former
employees of the United States Postal Service
as well as individuals who have been denied
employment in the Postal Service.

C. TimeLimitation

A back pay claim made by an employee or his
or her authorized agent or attorney must be
submitted to the appropriate office within 6
years after the date such claim first accrued.
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D. Definitions

1. Unwarranted or Unjustified Personnel
Action.  Includes both personnel and pay
actions (alone or in combination) as well as
omission or failure to take an action or to
confer a benefit. Such actions may include,
but are not limited to, separation, removal,
suspension, demotion, reduction in pay,
failure to promote in accordance with
Postal Service policy or procedures estab-
lished through the collective-bargaining
process, failure to reemploy a career em-
ployee who had reemployment rights, and
resignation which is subsequently deter-
mined to have been coerced.

2. Decision or Award.  An adjudication by
an appropriate authority as to whether the
personnel action involved in a back pay
clam was, in fact, unjustified or unwar-
ranted.

3. Settlement Agreement. A negotiated
resolution of a back pay claim between the
Postal Service and the employee and/or his
or her authorized agent or attorney, with-
out requiring an admission of wrongdoing
on the part of either party. A settlement
agreement can also be a negotiated resolu-
tion of a back pay claim between the
Postal Service and a postal union. The
terms of a settlement agreement are bind-
ing unless specifically prohibited by statute,
law, or regulation.

4, Rescission.  The unilateral cancellation
of an action by the Postal Service.

5. Direct Calculation. The process by
which back pay is determined based on the
amount of compensation to which the em-
ployee would have been entitled during the
back pay period had the unjustified or un-
warranted personnel action not taken
place.

6. Indirect Calculation.  The process by
which back pay is determined based on the
terms of a settlement agreement or a de-
cison or award in which the amount of
compensation the employee is entitled to is
other than that provided for under a direct
calculation (see 111-D-5).

7. Pay Differential Adjustment.  The pro-
cess by which back pay is determined
based on the difference between what the
employee actually earned in postal employ-
ment during the back pay period and what
that employee would have earned had the
unjustified or unwarranted personnel ac-
tion not taken place. A pay differential

adjustment can involve any personnel
action—other than separation, suspension,
or denial of employment—which is subse-
guently determined by an appropriate au-
thority to be unwarranted or unjustified.

8. Appropriate Authority. An entity
having the authority in the case at hand to
correct or direct the correction of an un-
justified or unwarranted personnel action,
including but not limited to (a) a court, (b)
the Office of Personnel Management
(OPM), (c) the Merit Systems Protection
Board (MSPB), (d) the Equal Employment
Opportunity Commission (EEOC), (e) an
arbitrator or management representative
under the grievance-arbitration procedures
contained in Article 15 of the applicable
collective-bargaining agreements, and (f)
the Postmaster General or designee. For
the purposes of adjudicating back pay
claims, the Postmaster General has dele-
gated this authority to the postmaster or
installation head.

9. Postmaster or Installation Head. In the
field, the top management official at a par-
ticular post office or installation; for Head-
guarters and Headquarters field units, the
department head (or designee) who has
functional responsibility for the employee
in question. Where the employee in ques-
tion is a postmaster or installation head,
responsibility falls to the officia to whom
the postmaster or installation head reports.

IV. Responsibility

A. Employees

Employees who are separated, placed on in-
definite suspension, or denied employment are
responsible for mitigating damages during the
period necessary to adjudicate any appeal filed
(see VII).

B. Postmaster or Installation Head

The postmaster or installation head is respon-
sible for ensuring that back pay claims are
processed in a timely manner and that the
employee, if required by these instructions or
ELM 436, submits the necessary information
and supporting documentation to process the
employee’s claim for back pay.

C. Management Sectional Centers

The MSC Director, Human Resources, is re-
sponsible for reviewing a back pay claim in-
volving a separation, indefinite suspension, or
denial of employment in which the direct cal-
culation method is used to ensure that the
information and supporting documentation
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provided by the employee and compiled by
the employing office are complete.

D. Field Division

The Field Director, Human Resources, is re-
sponsible for a final review and approval of a
back pay claim involving a separation, indefi-
nite suspension, or denial of employment in
which the direct calculation method is used
(see IV-E for additional levels of review and
approval that may be required). This final
review should ensure that al required sup-
porting documentation has been submitted by
the employee and that all processing informa-
tion compiled by the employing office is com-
plete.

E. Region

The Regional Director, Human Resources, has
the authority to institute additional review and
approval procedures to supplement those pro-
vided by this Instruction.

F. Headquarters and Headquarters Field
Units

The General Manager, Headquarters Person-
nel Division, and the manager of a Head-
guarters field unit are responsible for
processing, reviewing, and approving back pay
claims filed by Headquarters and Headquar-
ters field unit employees, respectively. Back
pay claims involving a separation, indefinite
suspension, or denial of employment in which
the direct calculation method is used are ap-
proved by the department head (or designee)
who has functional responsibility over the em-
ployee in question.

G. Minneapolis Postal Data Center

The Minneapolis Postal Data Center (PDC) is
responsible for processing back pay claims
and paying or collecting any monies due to or
from employees. The PDC is not responsible
for reviewing back pay claims for accuracy
but does have the authority to reguest any
clarification or additional information needed
to process back pay claims in accordance with
postal regulations.

Processing Forms

A. Form 8038, Employee Statement to Recover
Back Pay

L Form 8038 is completed by an em-
ployee who is entitled to back pay based
on the direct calculation method (see Ill-
D-5) following an unjustified or unwar-
ranted personnel action involving a

separation. indefinite suspension, or denia
of employment (see Attachment A).

2. All supporting documentation required
by Form 8038 must also be provided by
the employee before the back pay claim
can be processed.

B. Form 8039, Back Pay Decision/Settlement
Worksheet

1. The employing office completes Form
8039, which is the source document used
by the PDC to process all back pay claims.
The information provided on this form
must be certified by the employing office
and approved, if applicable, by the post-
m)aster or installation head (see Attachment
B).

2. When a back pay claim involves a
separation, indefinite suspension, or denial
of employment, the information provided
on Form 8039 must be approved by the
Field Director, Human Resources, (or the
designated authority at the regional level if
additional review and approval are re-
quired under Section IV-E). For regiona,
and Headquarters and Headquarters field
unit employees, approval authority rests
with the Regional Director, Human Re-
sources, and the Genera Manager, Head-
guarters Personnel Division, respectively.

3.  Employees must review and agree to
the information provided on Form 8039
before it is submitted to the Minneapolis
Postal Data Center for processing. If any
points of disagreement raised by an em-
ployee cannot be resolved, the employing
office should inform the employee of the
final determination. If any delay occurs in
processing the back pay claim, the employ-
ing office should notify the appropriate
authority (see VI-C) of the reasons for the
delay.

4. All supporting documentation used to
complete this form, including Form 8038,
must be retained at the final approval level
unless the submission of such information
is specifically requested on Form 8039.

. Procedures

A. Separations, Indefinite Suspensions, or
Denial of Employment

1. Notice of Employee Responsibility.

When employees file an administrative or
judicial appeal challenging the Postal Ser-
vice's action to either separate them, place
them on indefinite suspension, or deny em-
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ployment, the postmaster or installation
head must immediately notify the employ-
ees, in writing, of their responsibility to
mitigate damages (see Attachments C and
D for sample letters). The postmaster or
installation head must ensure that the most
recent version of ELM 436.425 or 436.428
(including any subsequent changes pub-
lished in a Postal Bulletin notice) is at-
tached to the letter notifying employees of
their obligation to mitigate damages.

2. Completion of Forms

a If an action is rescinded or if a settle-
ment agreement or a final decision or
award is made (i. e., a decision cannot be
appeadled or the Postal Service has de-
cided not to appeal the case to the next
level), and if back pay is determined
using the direct calculation method, the
postmaster or instalation head coordi-
nates the completion of Form 8039 on a
preliminary basis pending receipt of the
necessary information from the employ-
ee.

b. The finance office completes the ap-
plicable sections of Form 8039
pertaining to the type and number of
paid hours involved in the back pay
period, and the personnel office com-
pletes the remaining sections of the
form.

c. Employees are responsible for complet-
ing Form 8038 and must be informed
that the timely processing of their back
pay claims will depend on the comple-
tion of Form 8038 and submission of all
supporting documentation.

3. Review and Verification. Upon submis-
sion of Form 8038 and all supporting doc-
umentation by the employee, the
postmaster or installation head reviews the
information provided for completeness.
When the back pay period exceeds 6
months, special attention should be given
to the documentation provided to support
any earnings received by the employee or
to efforts to secure outside employment
during the back pay period. To verify the
employee’'s efforts to secure outside em-
ployment, the postmaster or installation
head sends a letter of inquiry to all busi-
nesses that the employee claims to have
contacted during the back pay period (see
Attachment E for sample letter). Copies of
these letters as well as all responses re-
ceived become part of the back pay file
(see VIII).

4. Adjustments and Certification.  Once a
determination is made that the information
provided by the emplo?/ee is sufficient to
process the back pay claim, the postmaster
or installation head makes any necessary
adjustments to Form 8039 based on the
documentation provided by the employee.
These adjustments are made in accordance
with the limitations specified in ELM
436.2. Once any adjustments are complet-
ed, the postmaster or installation head cer-
tifies the information provided on Form
8039 and forwards the back pay claim to
the MSC Director, Human Resources (or
Field Director, Human Resources) for re-
view.

5. Deficiencies.  If employees fail to pro-
vide all or any part of the information
required by Form 8038, the postmaster or
installation head must notify them, in writ-
ing, of the deficiencies noted and of the
necessity to hold in abeyance the process-
ing of their back pay claims pending re-
ceipt of such information.

B. Other Personnel/Pay Actions

1. Completion of Form. When an
employee is entitled to back pay based on
an indirect calculation, direct calculation
involving a suspension for a specific num-
ber of days, a pay differentia adjustment,
or an erroneous separation for optional
retirement (see X), the employing office
must immediately complete the relevant
sections of Form 8039.

2. Certification and Approval.  The post-
master or installation head is responsible
for certifying the information provided on
Form 8039 and granting final approval pri-
or to submission to the PDC for process-

ing.

. Processing Delays/Compliance

1. Documenting Delays. It is essential that
the postmaster or installation head docu-
ment any unnecessary delays caused by
employees in submitting the required in-
formation to process their back pay claims.

2. MSPB Compliance. MSPB requires that
compliance action be completed with re-
spect to back pay within 60 days of its
final decision. Generaly, an initial decision
is final 35 days after it is dated if a petition
for review is not filed. Decisions of the full
board are final on the date set forth in the
decision. If there is any delay in this pro-
cess caused by administrative problems or
the employee’s failure to provide the nec-
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essary documentation, the postmaster or
installation head must notify the MSPB
regional office, in writing, of the reasons
for the delay and provide an estimated date
when the back pay check will be issued.

3. EEOC Compliance. EEOC requires
that evidence of compliance with its de-
cisions be submitted within 60 days of the
decision. If there are any delays in this
process caused by administrative problems
or by the employee’s failure to provide the
necessary documentation, the postmaster
or installation head must notify the Human
Resource Service Center, Appeals Section,
at the regional office and provide the rea-
sons for the delay and an estimated date
when the back pay check will be issued.
Similarly, where a Headquarters or Head-
guarters field unit is involved, the General
Manager, Employee Appeas Division, at
Headquarters should be notified by the in-
stallation or department head.

4, Arbitration or Court Compliance. If an
arbitrator or court awards back pay, the
postmaster or installation head should at-
tempt to comply with the award within a
reasonable time period or within the time
period set by the arbitrator or court. If
there is any delay in the process caused by
administrative problems or the employee's
failure to provide the necessary documen-
tation, the postmaster or installation head
should contact the advocate who repre-
sented the Postal Service for advice on how
to proceed.

Mitigating Damages
A. General

Employees who file successful administrative
or judicial appeals challenging personnel ac-
tions involving a separation, indefinite suspen-
sion, or denial of employment are required to
mitigate damages during the period necessary
to adjudicate their appeal. To mitigate dam-
ages, employees are expected to earn income
from new employment, expanded part-time
employment, and/or self-employment.

B. Eligibility for Back Pay

1. To be €eligible for back pay during the
periods in which other employment was
not obtained, employees must have made a
reasonable effort to secure such employ-
ment during those periods.

2. In determining whether an employee
made a reasonable effort to secure outside
employment, the employing office must

take into consideration not only the num-
ber of employer contacts that were made
by the employee, but also several other
factors, such as the job market and the
unemployment rate in the local commuting
area. If the local economy is depressed, the
job opportunities will not be as readily
available as in an area that is realizing
substantial growth. The employment op-
portunities advertised in the local news
paper and the jobs available through the
state job service provide good measures not
only of the availahility of jobs but also of
the level of activity that could reasonably
be expected from the employee.

C. Periods Excluded from Back Pay
Calculation

1. Separations or Indefinite Suspensions.

If the original action resulted in separation
or indefinite suspension and no outside
employment was obtained for all or any
part of the back pay period, employees
must furnish the following:

a. If the back pay period was 45 days or
less, employees are not required to cer-
tify or to provide documentation in sup-
port of their efforts to secure other
employment during this period.

b. If the back pay period was more than 45
days and did not exceed 6 months, em-
ployees must provide a statement cer-
tifying the reasons why outside
employment was not obtained for all
parts of the back pay period which ex-
ceeded the first 45 days. If employees
fail to provide a certified statement or
indicate they did not make a reasonable
effort to secure outside employment for
the periods in question, such periods are
excluded from the back pay computa-
tion.

c. If the back pay period was more than 6
months, employees must provide docu-
mentation in support of their efforts to
secure other employment for all parts of
the back pay period which exceeded the
first 45 days. If employees fail to pro-
vide such documentation for the periods
in question, such periods are excluded
from back pay computation.

2. Denial of Employment.  If the original
action resulted in denial of employment
with the Postal Service, individuals must
provide documentation in support of their
efforts to secure other employment for all
parts of the back pay period. If individuals
fail to provide such documentation for all
parts of the back pay period, such periods
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are excluded from the back pay computa-
tion.

3. If such periods are excluded from a
back pay computation, the employing of-
fice must document the reasons for exclud-
ing such periods from the computation.
This documentation becomes part of the
back pay file (see VIII).

Back Pay File

A. Establishment

For each back pay clam filed under ELM
436, a back pay file is established. It is iden-
tified and maintained by the employee’'s
name.

B. Contents

Only the following documents (or copies) are
included in the file:

a. Decision/award or settlement agreement.

b. Notification of the employee’s obligation
to mitigate damages during the back pay
period (see Attachments C and D).

c. Copies of any documented evidence sub-
mitted by the employee in support of
his or her efforts to secure outside em-
ployment during the back pay period.

d. Copies of letters sent to employer con-
tacts made by the employee during the
back pay period (see Attachment E).

e. Form 8038, Employee Statement To Re-
cover Back Pay, and any documented
evidence submitted by the employee in
support of the information provided on
Form 8038.

f. Copy of Form 8039, Back Pay
Decision/Settle merit Worksheet, and any
supporting documentation provided to
the PDC as part of the Form 8039 sub-
mission.

g. Copies of al correspondence between
(and responses to) the Postal Service
and the employee concerning the em-
ployee’'s back pay claim.

h. Copies of letters sent to or received
from an appropriate authority concern-
ing the processing delays or compliance
actions involving the case at hand (see
VI-C).

i. Documents on any administrative or ju-
dicia action filed by the employee con-
cerning the Postal Service’'s final

decision on the employee's back pay
claim.

C. Retention
The back pay file is retained in the final

approving official’s organization for 1 year

after the effective date of the decision or
award or settlement agreement, unless an au-
dit, investigation, or appeal is pending. After
completion of the |-year retention period, the
file is transferred to the Federal Records Cen-
ter (FRC) with an additiona retention period
of 5 years, 3 months from the date of trans-
fer.

D. Privacy Act Considerations

These records are personal in nature and are
to be treated as confidential and given the
same measure of security as other personnel
record systems (i.e., storage in locked desk or
file cabinet, with access restricted to those
with an official need to know). These records
must be handled and disclosed only in accor-
dance with the Privacy Act and implementing
instructions (see 353 of the Administrative
Support Manual).

Deductions From Back Pay

A. Genera

The amount of back pay due an employee is
subject to certain deductions based on the
calculation method used (i.e., direct, indirect,
or pay differentia adjustment) and whether
the decision or award or settlement agreement
specifically excludes the deductions from the
back pay calculation. There are three cate-
gories of deductions.

B. Categories of Deductions

1. Mandatory Deductions.  These deduc-
tions ae adways withheld from an
employee’s back pay unless specifically
exempted by the decision or award or set-
tlement agreement:

a. Direct calculation:
(1) Federal income tax.

(2) FICA or Medicare tax, whichever is
applicable.

(3) Retirement contributions.
(4) Earnings from outside employment.

(5) Unemployment compensation, where
applicable.

b. Indirect calculation:
(1) Federal income tax.

(2) FICA or Medicare tax, whichever is
applicable.

c. Pay differential adjustment:
(1) Federal income tax.
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(2) FICA or Medicare tax, whichever is
applicable.

(3) Retirement contributions.

2. Applicable Deductions.  These deduc-
tions are based on their applicability to the
employee:
a. Direct calculation:

(1) State income tax.

(2) Local income tax.

(3) Union dues.

(4) Health insurance premiums.

(5) Life insurance premiums for any op-
tional insurance coverage the employee
iseligibleto elect (see ELM 436.427).

(6) Thrift savings plan contributions.
b. Indirect calculation:

(1) State income tax.

(2) Local income tax.
c. Pay differential adjustment:

(1) State income tax.

(2) Local income tax.

(3) Life insurance premiums for any ad-
ditional Option B coverage that results
from increased basic pay.

(4) Thrift savings plan contributions.

3. Optional Deductions. These deductions
can be withheld from an employee's back
pay if specifically authorized by the de-
cision or award or settlement agreement.

4, OQutstanding Employee Indebtedness to
the Postal Service.  If the Postal Service
has determined that an employee is in-
debted to it (e.g., due to a window short-
age) and has afforded the employee the
rights provided

(nonbargaining) or 460 (bargaining unit)
or Article 28 of the applicable collective-
bargaining agreement, the Postal Service
may deduct an appropriate amount of any
remaining outstanding debt, as provided by
ELM 450 or 460, from the back pay
award.

X. Erroneous Separation for Optional

Retirement

A. Conditions

An employee who has been separated for op-
tional (voluntary) retirement before meeting
the age and/or service requirements under
Civil Service Retirement System (CSRS) or
Federal Employees  Retirement  System
(FERS) is considered erroneously separated.

B. Attainment of Retirement Eligibility

1. More Than 30 Days.  If the time span
for attaining retirement eligibility is more
than 30 days, OPM disallows the employ-
ee's retirement application.

2. 30 Days or Less. If the date has
already passed on which the employee
would attain the age and/or service require-
ments, or if the time span for attaining
eigibility is 30 days or less, OPM may
administratively place the employee in a
leave without pay (LWOP) status from the
date of the erroneous separation to the
date on which the minimum service and/or
age requirement is met.

C. Notification by OPM

1. The employing office receives written
notification from OPM indicating the basis
for the erroneous separation, the amount
of annuity overpayments received by the
employee, if any, the period of erroneous
separation, and a reguest that the employee
be restored to duty, if applicable.

2. OPM'’S notification may indicate that
the employee is entitled to back pay for
the period of erroneous separation. The
employing office should disregard this
statement (see X-F).

D. Review by Employing Office

Upon receipt of OPM’S natification, the em-
ploying office must immediately review the
employee’s records and take the following ac-
tions:

a. Service requirement;  If the reason for
the erroneous separation is based on ser-
vice, ensure that al of the employee's
service is of record and verified, includ-
ing any periods of military service.

b. Age requirement: If the reason for the
erroneous separation is based on age,
verify records to ascertain the correct
birth date.

E. Restoration of Employee

Once the employee’s retirement is established
as being an erroneous separation, the employ-
ing office must immediately contact the em-
ployee by providing a copy of OPM’S letter of
notification and indicating the following ac-
tion to be taken:

a. Not currently eligible for optional retire-
ment: If a the time of notification
employees do not have enough service
credit to be €eligible for optional retire-
ment (including any additional service




X-F

EL-430-90-8

credit they may be entitled to as a result
of a back pay award, see X-G), they
must be notified of the date they are to
report to active duty (unless OPM elects
to place the employee in an LWOP sta-

tus (see X-B-2).
b. Currently eligible for optional retire-
ment: If at the time of notification

employees have enough service credit to
be eligible for optional retirement
(including any additional service credit
they may be entitled to as a result of a
back pay award, see X-F.), they must be
notified of the new effective date of
their optional retirement (see X-G-1 in
order to establish the correct effective
date) and asked to complete a new re-
tirement application.

F. Eligibility for Back Pay

The installation head is responsible for deter-
mining whether the erroneous separation was
due to an administrative error and whether
the employee is entitled to back pay. When an
employee fails to provide the correct or fac-
tual information (e.g., fails to report the re-
ceipt of military retired pay and there is no
indication in the employee’s OPF that the
employee is receiving such pay) or the per-
sonnel office questions the employee's eligibil-
ity for retirement which is subsequently
denied by OPM, the employee is not entitled
to back pay.

G. Back Pay Amount

1. Period of Erroneous Separation. The
period of erroneous separation extends
from the effective date of the employee's
initial optional retirement to one of the
following:

a The end of the month in which the
employee receives a final annuity pay-
ment from OPM, if the employee is
eligible for optional retirement at that
time.

b. The date upon which the employee ob-
tains eligibility for optional retirement,
if obtained prior to the effective date of
the employee’'s return to active duty.

c. The effective date of the employee’'s
return to active duty.

2. Nonreceipt of Regular Annuity Payments

a. When an employee’s retirement applica-
tion is disallowed by OPM prior to the
receipt of regular annuity payments,
back pay is based on an amount
commensurate with what the employee
would have received in regular annuity

payments during the period of errone-
ous separation.

. The monthly annuity estimate generated

by the National Retirement Counseling
System (NARECS) is used to determine
the regular annuity payments the em-
ployee would have received during the
period of erroneous separation.

. The employing office is responsible for

providing the PDC with a copy of the
employee’s NARECS annuity estimate
so it can perform the necessary back pay
computations.

. In computing the amount of back pay,

the PDC will gross up the total annuity
payments the employee would have re-
ceived during the period of erroneous
separation, taking into account the fol-
lowing deductions: (1) retirement con-
tributions and (2) FICA or Medicare
deductions, whichever is applicable.

. The back pay amount is reduced by the

following deductions: (1) Federal in-
come taxes, (2) retirement contributions,
(3) FICA or Medicare deductions,
whichever is applicable, (4) state and/or
local income taxes, if applicable, (5)
health and/or life insurance premiums, if
applicable, (6) any special annuity pay-
ments erroneously received by the em-
ployee and due OPM (see X-I), and (7)
any outstanding employee indebtedness
(see 1X-B-4).

. Receipt of Regular Annuity Payments

An employee who was in receipt of
regular annuity payments (including spe-
cial annuity payments) is entitled to
back pay based on an amount
commensurate with what the employee
actually received in adjusted annuity
payments during the period of errone-
ous separation.

. In computing the amount of back pay,

the PDC will gross up the net annuity
payments (gross annuity payments less
health and life insurance premiums de-
ducted by OPM, if applicable) received
by the employee, taking into account the
following deductions: (1) Federal in-
come taxes, (2) retirement contributions,
(33 FICA or Medicare deductions,
whichever is applicable, (4) state and/or
local income taxes, if applicable, and (5)
health and/or life insurance premiums, if
applicable.

. The back pay amount is reduced by the

following deductions: (1) the amount of
adjusted gross annuity owed OPM, (2)
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Federal income taxes, (3) retirement
contributions, (4) FICA or Medicare de-
ductions, whichever is applicable, (5)
state and/or local income taxes, if ap-
plicable, (6) health and/or life insurance
premiums, if applicable, and (7) any
outstanding employee indebtedness (see
IX-B-4).

Note: Even though federal and, if ap-
plicable, state and local income taxes
were withheld from the employee’'s
gross annuity prior to payment by OPM,
the Postal Service is required to recover
such amounts from the employee’'s back
pay. OPM notifies the Internal Revenue
Service and the appropriate state agency
of the adjustments to the employee’s
income tax withholdings. Employing of-
fices should inform employees to con-
tact their local, federal, and state tax
offices for information concerning the
year end adjustment.

d. The employing office is responsible for
providing the PDC with a copy of
OPM’S letter of notification which in-
dicates the amount of the adjusted gross
annuity clue.

H. Leave Benefits

1. Entitlement. Employees do not earn
annual and sick leave during the period of
erroneous separation (see X-G-l).

2. Sick Leave.  The amount of sick leave
employees had accumulated prior to the
original effective date of their optiona re-
tirement is restored to their sick leave ac-
count.

3. Annual Leave.

a. Restored to active duty: Employees
who are restored to active duty (see X-
E-a) have the option of reimbursing the
Postal Service for the amount of their
termina leave payment, if any, and hav-
ing such leave recredited to their ac-
count. Such leave is not recredited until
reimbursement has been completed.

b. Eligible for optional retirement: Em-
ployees who are currently eligible for
and in the process of being separated on
optional retirement cannot reimburse
the Postal Service for the amount of
their terminal leave payment.

I. Adjusted Gross Annuity

Employees who are in receipt of special
and/or regular annuity payments during a pe-
riod of erroneous separation are indebted to
the Civil Service Retirement and Disability
Fund (the Fund) for such amounts. OPM in
its letter of notification indicates the amount
due from the employee (i.e., gross annuity
received less health and life insurance premi-
ums, if any). The amount of adjusted gross
annuity is deducted from an employee’'s back
pay and returned to the Fund on behalf of
the employee.
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U.S. Postal Service
Employee Statement To Recover Back Pay

INSTRUCTIONS: Those employees who are entitled to back pay following an unwarranted or unjustified personnel
action in which the employee was

a. separated (except erroneous separation for optional retirement),

b. placed on indefinite suspension, or

c. denied employment,
must complete the four pages of this form and provide all supporting documentation required before a claim for
back pay can be processed. If additional sheets are attached to this form as documentation, they should be referenced
at the top by the corresponding question numbers.

1—Employee lIdentification
Name (Last, First, MI) Social Security Number Designation / Activity Code

Back Pay Period: From (Month/Day/ Year) To (Month / Day / Year)

Address of Employing Office(Street, City, State, and ZIP+4)

Il — Statement Questions

1. Did you have any earnings from new employment during the back pay period? JYas O No

If YES, you must submit a statement from your employer(s) showing the hours worked
and gross earnings during the back pay period.

Attach your employment/earnings statement.

2a. Did you have any earnings from previous part-time employment that continued OvYes Tl No
after the beginning of the back pay period?

2b. If YES, were the hours expanded during this period? U Yes U No
If your hours were expanded, you must submit a statement from your employer

showing the hours worked and gross earnings during the back pay period and the
6-month period prior to the beginning of the back pay period.

Attach your employment/earnings statement.

3. Were you self-empioyed during the back pay period? U Yes U No

If YES, you must submit an affidavit indicating the gross amount earned and any
deductions for ordinary and necessary business expenses incurred in conjunction with
such self-employment. Any business expense deductions claimed must be itemized
and substantiated by receipts or other documentation, if available. If such employment
existed prior to the back pay period, you must also submit a statement of your earningp
for the 6-month period prior to the beginning of the back pay period.

Attach your affidavit and employment/earnings statement.

PS Form 8038, July 1993(Page 1 of 4)

Attachment A, Form 8038, Employee Satement to Recover Back Pay (p. 1)
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Did you seek other employment during the back pay period?

If YES, you must furnish the information required below based on the type of personnel
action and the length of time involved in your back pay case.

a. SEPARATIONS AND INDEFINITE SUSPENSIONS. If the original action resulted
in separation or indefinite suspension and no outside employment was obtained
for all or any part of the back pay period, you must furnish the following:

(1) If the back pay period is 45 days or less, no further action is required.

(2) If the back pay period is more than 45 days but does not exceed 6 months,
you must provide a statement certifying the reasons why outside employment
was not obtained for all parts of the back pay period, except for the first
45 days.

(3) If the back pay period is more than 6 months, you must provide detailed
information concerning the efforts you made to obtain other employment
for all parts of the back pay period, except for the first 45 days. Give the
following information for EACH employer you contacted:

(a) the date or approximate date the contact was made;

(b) the business name, address, and telephone number;

(c) whether the contact was in person, by telephone, or by mail;

(d) the name of the person contacted or who conducted the interview;
(e) whether an employment application was filed; and

(f) the reason, if known, why employment was not offered.

b. DENIAL OF EMPLOYMENT. If the original action resulted in denial of employ-
ment with the U.S. Postal Service and no outside employment was obtained,
you must provide the information required in item 4.a(3) above for ALL parts
of the back pay period during which other employment was not obtained.

Attach additional sheets if necessary.

OvYyes ONo

Did you receive unemployment compensation for any period(s) during the back
pay period?

If YES, identify the state from which unemployment compensation was received,
date(s) covered, and amount(s) received.

Name of state from which unemployment compensation was received:

STARTING DATE ENDING DATE AMOUNT RECEIVED

O YesONo

PS Form 6038,

July 1990 (Page?2 of 4)

Attachment A, Form 8038, Employee Statement to Recover Back Pay (p. 2)
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Did you receive workers’ compensation for any period(s) during the back pay | [ Yes [J No
period?

If YES, check whether you received [J full or ] partial compensation. Identify
date(s) covered and amount(s) received.
STARTING DATE ENDING DATE AMOUNT  RECEIVED
$
$
$
Attach additional sheets if necessary.
Did you receive annuity payments for any period(s) during the back pay period?* | OYes OO No
If YES, write in your retirement account number , and
identify date(s) covered and amount(s) received.
STARTING DATE ENDING DATE AMOUNT RECEIVED
$
$
$
Attach additional sheets if necessary.
During the back pay period, were you ready, willing, andable to perform your postal | OYes [JNo
job?
If NO, explain why and for how long you were unable to work.
Attach additional sheets if necessary.
Do you wish to substitute credited annual or sick leave, es applicable, for periods U Yes U No
during which you were not ready, willing, and able to perform your postal job?
If YES, identify dates(s) to be covered and type of credited leave to be substituted.
STARTING DATE ENDING DATE TYPE OF CREDITED LEAVE
Attach additional sheets if necessary.
PS Form 8038, July 1990 (Page 3 of 4)

Attachment A, Form 8038, Employee Statement to Recover Back Pay (p. 3)
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10. With regard to health benefits coverage, do you wish to:
a. Enroll in a new plan or option as though a new employee, OR O Yes [ONO
b. Reinstate your prior enrollment, retroactive to the date it was terminated? O yves OONO

(Only one YES box may be checked; however, if no coverage is desired,
both NO boxes must be checked.)

11. With regard to life insurance,

If you are eligible, your life insurance coverage will be reinstated, retroactive to the dafe
of your removal or indefinite suspension. You may also be eligible to increase your
optional life insurance coverage if you meet the requirements in the Employes and Labor
Relations Manual(ELM), Chapter 4. You must contact your personnel office to determine
your life insurance coverage eligibility.

If you were denied employment, do you wish to:

a. Elect life insurance coverage as a new employee, OR OYes [ONo

b. Have such coverage begin retroactive to the date employment was denied? [OYes [ONo
(Only one YES box may be checked; however, if no coverage is desired,
both NO boxes must be checked.)

12. With regard to the Thrift Savings Plan, do you wish to:

a. Enroll as a new employee if an open season occurred during the back pay period, OR | OYes [INo

b. Reinstate the withholding in place at the time of your removal/suspension? OYes [ONo
(Only one YES box may be checked; however, if no enroliment or withholdings are
desired, both NO boxes must be checked.)

13. Do you have any outstanding debt to the U.S. Postal Service, e.g., from a window | OYes [INo
shortage, overpayment of compensation, etc.?

If YES, the U.S. Postal Service will deduct a portion of that debt from your back pay award
in accordance with ELM, Chapter 4. If you wish to have a higher amount deducted,
indicate that amount here. $

Il — Employee Signature

Privacy Act Statement. The collection of this Information is authorized by 39 USC 401 and 1003. This information will be used to determine the amount
of back pay you are entitled to under a decision/award or settlement agreement authorized by an appropriate authority. As a routine use, this information
may be disclosed to a congressional office at your request; to OMB for review of private relief legislation; to a labor organization as required by the
NLRA; where pertinent, in a legal proceeding to which the USPS is a party; to an appropriate law enforcement agency for investigative or prosecutorial
purposes; to a government agency where relevant to a hiring, contracting, or licensing decision by the requesting agency; to a government agency
in order to elicit information relevant to a hiring, contracting, or licensing decision by the USPS; to an expert or consultant under contract with the USPS
to fulfill an agency function; to the Federal Records Center for storage to the EEOC for investigating a formal EEO complaint filed against the USPS
under 29 CFR 1 1613; to the Merit Systems Protection Board or Office of Special Counsel for proceedings involving possible prohibited personnel
practices; to an independent certified public accountant during an official audit of USPS finances; to agencies having taxing authority for taxing
purposes; to financial organizations receiving allotments; to OPM, SSA, VA, OWCP, insurance carriers, plans, or other program management agencies
or systems for use in determining or processing a claim for health, life insurance, retirement or other program benefits under such system to OPM
for its active employee/annuitant data systems used to analyze federal retirement and insurance mats; and to federal, state, or local governments
administering benefit or other programs to conduct a computer match to verify eligibility, indebtedness, compliance with requirements of the program.
completion of this form is voluntary. However, if this information is not provided, your back pay claim cannot be processed.

Civil Penalty for Presenting Fraudulent Claim. A person who submits a false claim is liable for a civil penalty of $2,000, an amount equal to two times
the amount of damages sustained due to the false claim, and the costs of any civil action brought to recover such amounts (Sea 96 Statute 978;
31 USC, 372-3731.)

Criminal Penalty for Presenting Fraudulent Claim or Making False Statements. A person who submits a false claim or makes a false statement is
liable for a criminal fine of not more than $10,000 or imprisonment for not more than 5 years or both. (See 62 statute 698, 749; 18 USC 287, 1001.)

I hereby certify that my answers to the above questions are true and correct to the best of my knowledge and belief, and |
understand the above provisions regarding the Privacy Act Statement and the civil and criminal penalties for presenting
fraudulent claims or making false statements.

. signature Date

PS Form 8038, July 1990 (Page 4 of 4)

Attachment A, Form 8038, Employee Satement to Recover Back Pay (p. 4)
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I Back Pay Decision/Settlement Worksheet

s

INSTRUCTIONS: The applicable sections of this form, depending on the calculation method used (see ELM
436), must be completely filled out before the Minneapolis Postal Data Center can process this back pay
claim. The employee must review and agree to the information provided on this form prior to submission to
the PDC.

Do not attach or forward any additional documentation supporting this claim, unless otherwise specified.
ALL supporting documentation must be retained as a part of the back pay file at the final approval level.

A. General Information (Must be Completed)

1, Employees’s Name 2. Address of Employing Office

3. Social Security Number

4. Back Pay Period (From/To; Month, Day, Year) 5. Finance Number

6. Calculation Method (Check only one)

O Direct calculation: Separations, indefinite suspensions and a Pay Differential (Complete Section H. Section E should also
denial of employment, (Complete Sections be completed if a salary progression is
B, C, D, E, and G) epplicable).
O Direct Calculation: Suspensions for a specific number of days. O Erroneous Separation for  (Complete Section D, E, and G, and
(Complete section E and G). Optional Retirement attach a copy of OPM's letter of
Notification and a copy of the
O Indirect Calculation Complete sections D and F. employee’s NARECS monthly

annuity statement if no annuity
payments were received by the
employee).

7. Forum of Decision/Award or Settlement Agreement (Check only one)

O Grievance (Steps 1 through 4) [ MspPB 0 eeoc O other:
O Arbitration 0 opm O court

B. Was interest EXPRESSLY AWARDED in the Decision/Award or Settlement Agreement?
If YES, the Federal Judgment Rate will be paid unless otherwise specified:
*l Yes
O No

NOTE: A copy of this form must be sent to the San Mateo PDC for the processing and payment of
court costs and/or attorney fees.

9a. Court Costs 10a. Attorney's Fees
Were court costs awarded? [] Yes (See below) Were attorney’s O ves (See below)
O No fees awarded? O No
9b. Amount Awarded 10b. Amount of Fee
9c. Name and Address of Payee 10c. Name and Address of Attorney

B. Periods Disallowed

1. For Receipt of Worker's Compensation (Check one only) 2. Failure to Seek Outside Employment

O Fun Compensation

[ Partial  Compensation Date From Date To

Date From Date To Amount Received

$

PS Form 8039, June 1989 (Page 1 of 3)

Attachment B, Form 8039, Back Pay Decision/Settlement Worksheet (p. 1)
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C. Dollar ($) Amount(s) to be Offset

1. Receipt

of Unemployment

Compensation

[J ves (See below)
[J No

2. Gross Earnings Received in Outside Employment
{NOTE: Only report net earnings from self-employment)

Paying State

O ves (See below)

O no
Date From Date To Amt. Revd. Date From Data To Amt. Revd.
3. Receipt of a Terminal Leave Payment (Attach Form 2246 or other applicable documentation): O ves (See below)
[ No
Gross Terminal Leave Payment Date Paid Number of Annual Leave Hours
D. Benefit Election(s)

Plan Code

Effective
Date

1. Health Insurance (Check Only One)

O Enroll as New Employee
If checked,
the following:

complete

[ Retroactive
Reinstatement

O Enroliment
Continued
(Never
Terminated)

O No Coverage

2. Life Insurance Coverage (Check Only One)

O Enroll as New Employee a

If check, complete
the following:

Retroactive

Plan Code O Enroliment
Continued
(Never
Effective Terminated)
Date O No Coverage

Contribution
Rate

O Enroll as New Employee
If checked,
the following:

complete

3. Thrift Savings Plan (Check Only One)

%or$

[ Retroactive
Reinstatement

O No Participation

per P/P

Effective
Date

NOTE: Attach a copy of TSP
election form(s) covering
the back pay period.

NOTE: Employees may not increase their life insurance
coverage unless they meet the conditions specified in
ELM 436.427,

Reinstatement

4. Leave Benefits - Indirect Calculations Only (Check Only One)

[ Full Leave Benefits O partial Leave

If partial leave benefits, explain:

Note: Back pay based on the direct calculation method assumes
employee is entitled to full leave benefits.

5. Retirement Benefits

O Yes (See below)

O No

Beginning and End Dates Calculate retirement benefits based
for Retirement Service Credit: on hours per P/P
E. Salary Progression
NOA Effective Des/Act COLA
NOA Description Date Code RSC | Lvlistep Salary

Attach additional sheets as necessary using this format

PS Form 8039, June 1 1989 (Page 2 of 3)

Attachment B, Form 8039, Back Pay Decision/Settlement Worksheet (p. 2)
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Section F. Lump Sum Payment

provide for a lump sum payment?

If YES, state the amount: $

T-Did the decision/award or setflement agreement specimicaly

Yes [J No withholdings?

If YES, identify the payroll deductions or withholdings that are

exempt:

2. Is the lump sum payment exempt from any payroll deductions or

ves [JNo

G. Hour Tabulation

NOTE: For rural carriers, use the evaluated hours (or miles) for the employee’s route.

Work oT N/W Hol Hol Sun AlL S/L
Hrs Hours Hours Wrk Lv Prem Hrs Hrs
Yr PP Wk (52) (53) (54) (57) (58) (72) (55) (56) Other

NN AN AN NN NN Y NN YNNI NN SN SN Y

Attach additional sheets as necessary using this format

H. Special Instructions

pay claim

Complete this section if a pay differential adjustment is involved or additional information/instructions are required in order to process this back

Employee’s Signature Date
Certifying Official’'s Signature Date Final Approving Authority’s Signature Date
Tel. No. Tel. No

PS Form 8039, June 1988 (Page 3 of 3)

Attachment B, Form 8039, Back

Pay Decision/Settlement Worksheet (p. 3)
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P

UNITED STATES
POSTAL SERVICE

UNITED STATES POSTAL SERVICE

(POSTAL FACILITY)
(CITY/STATE/ZIP + 4)

Certified No.
Restricted Delivery
Return Receipt Requested

(Date)

(Employee)
(Address)
(City/State/Zip)

Dear (Name):

This is to advise you that throughout the period necessary for adjudication of your
appeal, except for the first 45 days, you are required to make a reasonable effort to
secure outside employment in order to be eligible for back pay in the event your
appeal should be sustained.

Pursuant to Employee and Labor Relations Manual 436.425 (copy enclosed), if the
back pay period exceeds 6 months and no outside employment is secured during all
or any part of that period except for the first 45 days, you will be required to furnish
a resume of your efforts to secure outside employment during such periods.
Therefore, you should maintain documented evidence of each employer contact,
including the following information:

. The date, or approximate date, you made each contact.

The business name, address, and telephone number.

Whether the contact was in person, by phone, or by mail.

The name of the person whom you contacted or who conducted the interview.
Whether or not you filed an application for employment.

The reason you were not offered employment, if you know.

CURWN R

Failure to make a reasonable effort to secure outside employment or failure to
document your efforts may result in your being denied back pay should you be the
prevailing party in this appeal.

Sincerely,

(Signature)

Title

Attachment

Attachment C, Sample Letter,
Notification of Employee's Obligation to Mitigate Damages
(Separations and I ndefinite Suspensions)
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e
UNITED STATES POSTAL SERVICE

(POSTAL FACILITY)
(CITY/STATE/ZIP + 4)

Certified No.
Restricted Delivery
Return Receipt Regquested

(Date)

(Employee)
(Address)
(City/State/Zip)

Dear (Name):

This is to advise you that throughout the period necessary for adjudication of your
appeal. you are required to make a reasonable effort to secure outside employment in
order to be digible for back pay in the event your appeal should be sustained.

Pursuant to Employee and Labor Relations Manual 436.428 (copy enclosed), you will
be required to furnish a resume of your efforts to secure outside employment during
the period necessary for adjudication of your appeal. Therefore, you should maintain
documented evidence of each employer contact, including the following information:

. The date, or approximate date, you made each contact.

The business name, address, and telephone number.

Whether the contact was in person, by phone, or by mail.

The name of the person whom you contacted or who conducted the interview.
Whether or not you filed an application for employment.

The reason you were not offered employment, if you know.

PURWN R

Failure to make a reasonable effort to secure outside employment or failure to
document your efforts may result in your being denied back pay should you be the
prevailing party in this appeal.

Sincerely,

(Signature)

Title

Attachment

Attachment D, Sample Letter
Notification of Employee's Obligation to Mitigate Damages
(Denial of Employment)
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.4

Lo
\JUTED STATES
POSTAL SERVICE

UNITED STATES POSTAL SERVICE
(POSTAL FACILITY)
(CITY/STATE/ZIP +4)

(Date)

(Company Name)
(Address)
(City/State/Zip)

Dear (Name):

I would appreciate any assistance you can provide regarding an employee of the U. S
Postal Service.

(Name of employee, address, city) claims to have contacted your business during
(month/year) seeking employment. She/he has advised us the person she/he spoke to
was (name of contact, if applicable).

Would you kindly check your records and let me know whether you have any
documentation regarding (name of employee). It would be helpful to know the
manner of contact (i.e., by phone, by mail, or in person) and whether or not she/he
filed an application for employment with you.

| have enclosed a self-addressed envelope for you to use. A prompt response would be
most beneficial.

Sincerely,

(Signature)
Title

Enclosure

Attachment E, Sample Letter,
Verification Letter of Employee’s Employment Efforts
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	MI EL 430-90-8
	Back Pay
	July 2, 1990
	
	I. Purpose
	II. Summary of Changes
	A. Changes to Section VII
	B. Changes to Attachment C

	III. Overview
	A. Scope
	B. Coverage
	C. Time Limitation
	D. Definitions

	IV. Responsibility
	A. Employees
	B. Postmaster or Installation Head
	C. Management Sectional Centers
	D. Field Division
	E. Region
	F. Headquarters and Headquarters Field Units
	G. Minneapolis Postal Data Center

	V. Processing Forms
	A. Form 8038, Employee Statement to Recover Back Pay
	B. Form 8039, Back Pay Decision/Settlement Worksheet

	VI. Procedures
	A. Separations, Indefinite Suspensions, or Denial of Employment
	B. Other Personnel/Pay Actions
	C. Processing Delays/Compliance

	VII. Mitigating Damages
	A. General
	B. Eligibility for Back Pay
	C. Periods Excluded from Back Pay Calculation

	VIII. Back Pay File
	A. Establishment
	B. Contents
	C. Retention
	D. Privacy Act Considerations

	IX. Deductions From Back Pay
	A. General
	B. Categories of Deductions

	X. Erroneous Separation for Optional Retirement
	A. Conditions
	B. Attainment of Retirement Eligibility
	C. Notification by OPM
	D. Review by Employing Office
	E. Restoration of Employee
	F. Eligibility for Back Pay
	G. Back Pay Amount
	H. Leave Benefits
	I. Adjusted Gross Annuity

	Attachments
	Attachment A
	Attachment B
	Attachment C
	Attachment D
	Attachment E


