Back-pay compensation—

Contract Talk

by the Contract Administration Unit

Contract Administration Unit

Paul Barner, Executive Vice President

James D. Henry, Vice President

Christopher Jackson, Director of City Delivery
Manuel L. Peralta Jr., Director of Safety and Health
Dan Toth, Director of Retired Members

Jim Yates, Director of Life Insurance

PS Forms 8038 and 8039

tion” when grievance settlements and arbitration

decisions reverse or amend personnel actions tak-
en by the Postal Service or to make an employee whole
for work improperly denied. If you are unfamiliar, the
process for recovering this back pay can be compli-
cated and confusing. This month’s Contract Talk will
summarize the back-pay process, Postal Service rules
regarding back pay and the necessary forms.

Section 436 of the Employee and Labor Relations
Manual (ELM) governs back pay and the processing of
back-pay claims. The ELM defines this action as a “Cor-
rective entitlement.” ELM Section 436.1 states:

An employee or former employee is entitled to receive back

pay for the period during which an unjustified or unwar-

ranted personnel action was in effect that terminated or re-
duced the basic compensation, allowances, differentials,

and employment benefits that the employee normally
would have earned during the period.

For purposes of entitlement to employment benefits, the
employee is considered as having rendered service for the
period during which the unjustified or unwarranted per-
sonnel action was in effect.

Letter carriers are entitled to “back-pay compensa-

Management Instruction (MI) EL-430-2017-6, Back
Pay explains that back-pay compensation can be
awarded to letter carriers in two forms—in a lump sum
or calculation of the number of hours worked. A lump
sum is back-pay compensation in the form of a single
payment of a known amount of money. A lump-sum
award does not affect the compensation history used
by the Office of Personnel Management to calculate
retirement annuities or other employment-related ben-
efits, such as sick or annual leave, health or life insur-
ance or Thrift Savings Plan participation. A back-pay
lump-sum award is always subject to federal, state and
local income tax withholding and Social Security and
Medicare deductions, where applicable. Lump-sum
payments differ from make-whole awards in that make-
whole awards require recalculation of employment-
related benefits along with hours that the employee
would have normally worked.

Per-hour calculations are based on a hypothetical
schedule that the claimant would have worked if not
for the personnel action that was subsequently re-
versed or the retirement action that was denied.

In some cases, the process for recovering back pay
can be simple. According to M/ EL-430-2017-6, griev-
ance settlements and arbitration decisions that award
specified amount lump-sum payments or less than

one full pay period of lost earnings calculation of hours
in which there is no directive to make whole, do not
require the employee to complete any forms or provide
documentation. These awards are processed by man-
agement through the Grievance Arbitration Tracking
System and can be completed relatively quickly.

However, employees and union representatives
should make note of the amount of accrued leave with-
out pay (LWOP) the employee has on record. For every
80 hours of LWOP, the employee will lose annual leave—
four, six or eight hours—so a lump-sum payment should
be avoided. Further, excessive LWOP not corrected
through back pay may affect retirement calculations.

Grievance settlements or arbitration decisions that
require tabulation of the number and type of pay hours
can be more complicated and require additional steps.
In these circumstances, the employee will be required
to complete and sign a PS Form 8038, Employee State-
ment to Recover Back Pay and management must com-
plete the companion PS Form 8039, Back Pay Decision/
Settlement Worksheet.

ELM Section 436.2 provides for offsetting back pay
by a reduction equal to outside earnings during the pe-
riod of non-work. Section 436.2 states:

Any amount that the employee earned in new employ-

ment or in an enlarged part-time employment to replace

Postal Service employment must be determined and offset

against the amount of the reimbursement to which he or
she would be entitled.

An employee who files an appeal challenging a per-
sonnel action involving separation, indefinite suspen-
sion or denial of employment is required to mitigate
damages during the period necessary to adjudicate
their appeal.

If the original action, prior to grievance settlement
or award of an arbitrator, resulted in separation or sus-
pension of 45 days or less, the employee is not required
to certify or provide documentation to support efforts
to secure other employment. For periods in excess of
45 days, up to six months, the employee must provide
a statement certifying the reasons why they did not se-
cure other employment for the period beyond the first
45 days. If the period of separation or suspension was
more than six months, then the employee must provide
documentation certifying their efforts to obtain other
employment. These requirements are found in ELM
Section 436.42, d.

(continued on next page)
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There is an exception to this
rule. Preference-eligible veter-
ans pursuing an administrative
appeal with the Merit Systems
Protection Board (MSPB) are not
required to make reasonable ef-
forts to obtain employment.

PS Form 8038,
Employee Statement
to Recover Back Pay

Letter carriers who are re-
quired to complete and sign
the PS Form 8038 should seek
assistance from their local man-
ager and union representative
when completing the form. Sec-
tion A — Employee Identifica-
tion, contains basic employee
information along with informa-
tion identifying the employee’s
work location and the USPS la-

Urited States Posti Servioe®
Employee Statement To Recover Back Pay

INSTRUCTIONS: An employes may be eigible o receive payment of back pay following an ehwaranbed or unjustified
personnel aclion il e employes was one of 1he following:
a separaled (excepl for erfonecus separalion due bo oplional retirement),
b placed on leave withoul pay [LWOP) during definie suspansion

. densed Postal Servce™ emgployment.

Belore a back pay claim can be processed, an employes who satisfies one of the above conditions must aisa:

a complete this form,

b. provide all required supparting documentation. Allach additional pages as necessary, noling on each

altached page which question il relates to.

If pou have questions concsming ihe complelion of any part of Ihis form, condecl pour local parsannel office fov assislancs.

A - Employes dentification

Mama [Last, e, A4

Empiloyes |0 Mumber

DesgnatiordActivity Code [DESACT)

Address (Number, Sieeetl, bo, ste/apl ao. )

City

Siaie

Z1F +48 Telkephone MNo. (incude area code)]

(Current Position Tithe

Cumreni Cooupalion Code

Back Pay Penod: Fros SO0

Bawck Pay Pericd: To (MWLDOYYYY]

Employing Office Finanoe Mo

Employing Office Telephore Mo
nckude area codiet

Empicying Office: Addness. (Numbay, sfresd, how, sie Anr. no. )

City

Siate

ZIF+4

USFEE'LJDGI' Fefaticns or Human Resources Contact

LISPS. Conacl Tehsphors Mo
fincluds ares coded

B - Statement Questions

Employment -- Questons 1 - 4

bor relations or human resource
contact information. Section
B - Statement Questions, con-
tains information from the back
pay period itself. This section
includes information on outside

outside employment.

employment, other income and
health benefits enrollment or
reinstatement, to name a few.
Letter carriers also must in-
clude on the PS Form 8038 any
unemployment or workers’ com-
pensation that was received
during the back-pay period and
attach supporting documenta-
tion for each. The amounts in-
cluded will be offset from the
final back-pay amount. Employ-
ees also might be entitled to
substitute annual or sick leave
for periods when they were not

ready, willing or able to perform their Postal Service
job. In addition, the PS Form 8038 provides options for
enrollment or reinstatement of health benefits, partici-
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the back pay period, you must furnish the following:

1. |Did you seek outskde employment during the back pey perlod?
Note: Freference ebgibles requesting back pay under an MSFE decision are not required 1o seek

If YES. you must fummish the information required betow based on the type of personnet action and
the lemgihof the back pay period.

a SEFARATIONS AMD INDEFINITE SUSPENSIONS. If the back pay claim is for & period of
separation or indefinite suspension and no outside employment was obtained for all or part of

O vee O e

{1} if the back pay period Is 45 days or less, you must anawer questions 2, 5 and & on this
form.

(2) Hihe back pay perod is more than 45 days but less than & months, you must provede &
writhen explanaton of the ressons outside ermployment was not obtained for all parts of the
back pay period. except for the first 45 days.

{3) i the back pay perod is & months or more mose, you must provide detalled information
conceming the efforts you made to obtain other employment for all parts of the back pay
period, except for the first 45 days. Glve the following Information for EACH employer:

(&) the dale or approximate date the contact was made,

{br) the business name, address, and telephone number;

(c) whether the contact was in persan, by telephone, or by mai;

(d) the: name of the person comacied or who conducted the intenew;

fravibiooed o6 Page i

PS Form 8038, Jarwary 2004 (Page 1 of 6

pation in TSP, and payment of current postal indebted-

ness. Be mindful when completing the form to make
sure everything is accurate. This will ensure that the
back-pay compensation is calculated properly.




PS Form 8039, Back Pay
Decision/Settlement
Worksheet

The PS Form 8039 is com-
pleted by management and
is used in conjunction with
the PS Form 8038 submitted
by the employee to calculate
the back-pay amount and
corrections to employee ben-
efits other than wages. These
forms may be completed by
local management or the
back-pay coordinator des-
ignated by the district labor
manager. The form includes
general information about
the employee, any disallowed
periods and offset amounts,
as well as hour tabulations
for the back-pay period.

ELM Section 436.41 also
requires local management
to provide overtime averag-
es, premium pay entitlement,
step increases and other
employment-related benefits
information when completing
the PS Form 8039. They also
must use the responses pro-
vided by the employee on the
PS Form 8038. Once the form
is complete, all signatures
must be obtained, including
the employee’s.

Always keep copies
Letter carriers always should

keep copies of the PS Forms 8038 and 8039 along with
all supporting documentation prior to submitting them to
postal management. Be sure to make note of dates and to
whom the forms are submitted. It also might be helpful
to communicate this information and any changes in the

UNITED STATES
POSTAL SERVICE . Back Pay Decision/Settlement Worksheet

INSTRUCTIONS: The applicable sections of this form, depending on the calculation method used {see ELM 436), must be
completely filled out before the Minneapaolie Accounting Service Center (ASC) can process thes back pay claim. The employes must
review and agree to the information prowided on this form prior to submission to the ASC.

Do not sttach or forward any addtional documentaBion supporting this clasm, unless oiherwsse specified. ALL supporting
documentation must be retained as & pan of the back pay fils at the final approval level.

A. General Information (Must be completed)

1. Employes's Name 2 Address of Employing Office
3a. Bocial Sacurity Number 3b. Designafion/Activity Code
4. Back Pay Period (Fromvio: manth, day, year) 5. Finance Mumber

6. Calculation Method (Check only ons)

[ Direct Calcutation: (For separaions, suspensions, and [ Pay Ciferengal (Camplele sactisn H. Sacfion £ should

danial Compiele all s=chions. | aizo be complated i a salary progression
i% apphcabls. |

D Indirect Calculation: (Campiete saclion F. No bensfs D Enoneous Separaion  (Complele sachions D, E, and 5, and your
ave affectad unless specified in the for Optioral Relirement  must aligch aither: (3] 4 later fam OPW
dacision. If Such Js ihe case, the stating the amowd of Sroneous payments
appropriate daby must be nated in i an annuity has been paid, ar (b a copy of
sechians D and H.) the emplopes s NARECS manthly aruily

stalemeni siating amount of eronsous
payrhents if no anmuly paypents were

recenved by the amplayes |
Ta. Forum of Decision/Award or Setfemeant Agreemen (Chack only onel Th. Dale of Decson
[ Grisvance (Steps 1 raugh 4] O MsPB O escc O other:
O acbiraticn O oPw O coan

8. Was Interest EXPRESSLY AWARDED in the Decsion/Awand or Sefllement Agresment?
[ e finievest is computed afer ife award fas been processed and is paid by separate check.| O we

NOTE: A copy of this form must be sent 10 the San Mateo ASC for the procassing and payment of court costs and/or attomey fees.

Sa. Wane Courl Costs Awarded? 10 Were Altomey's Fess Awarded?
O ¥es (Compiets #ams b and Se) O ¥es [Camaiets dams 105 and 70s)
O Me Oke

b, Amount Awarded 10k, Amount of Fee
5 i

9c. Name and Address of Payes 10c. Name and Address of Attormey

B. Periods Disallowed
1. Far Receipl of Warker's Compensation (Check only ong) 2 For Failine b Seek Oulside Emplaymend (Lisf dafes beiow)
[ Full Compen=ation [ Partial Compsrsation Dl From Dt Toy
Dale From Drale Ta Amount Recemed

3

E]

L]

PS Form BO39, Novemnber 1996 (Page 1 of 3)

Management responsibilities

In addition to ELM Section 436, MI-EL-430-2017-6
details postal management’s responsibilities in the
back-pay compensation process. These responsibili-
ties include providing the employee with the necessary
forms and instructions.

status to the shop steward or branch officer assisting

with the back-pay claim.

(continued on next page)
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Management also must provide assistance to employ-
ees in obtaining information and completing required
forms and documentation. The back-pay coordinator,
who is also the certifying official, has the responsibility
of reviewing and coordinating the back-pay claim pro-
cess. The claim is then forwarded to the manager, labor
relations, who has the responsibility of ensuring that all
forms and documentation are complete and that claim-
ants have satisfactorily mitigated damages as set forth
in ELM 436.2. The manager, labor relations submits the
required back-pay forms and documentation to the man-
ager, human resources for final approval. Upon final ap-
proval of the employee’s claim, the Human Resources
Shared Services Center conducts final processing of the
employee claim for wages and benefits adjustment.

Interest on back pay

In cases involving disciplinary suspension or removal,
the national parties have agreed that the letter carrier is
entitled to interest on the back-pay amount. This agree-
ment has been memorialized in the Memorandum of Un-
derstanding (MOU) Re: Interest on Back Pay, found on
page 200 of the 2019-2023 National Agreement, states:

Where an arbitration award specifies that an employee is

entitled to back pay in a case involving disciplinary sus-
pension or removal, the Employer shall pay interest on

Correction: Regretfully, there was an error in the
information provided in the March 2023 Contract Talk
article. On page 38 of the magazine, the first para-
graph of column two has been corrected to read:

Management has an obligation to fill temporarily va-
cant carrier technician positions when requested via
Article 25 by a qualified career letter carrier. National
Arbitrator Snow held in C-10254, Sept. 10, 1990, that
management may not assign different employees on an
“as needed” basis to carry a route on a T-6 string when
a vacancy of five or more days is involved; instead,
such vacancies must be filled according to Article 25.
While CCAs are not eligible for higher-level pay under
Article 25, CCAs can be administratively assigned by
management to vacant carrier technician assignments.
When this occurs, the CCA’s PS Form 50, Notification of
Personnel Action must be revised to reflect that they
are assigned to a carrier technician position.

January 2024

such back pay at the Federal Judgment Rate. This shall
apply to cases heard in arbitration after the effective date
of the 1990 Agreement. (The preceding Memorandum of
Understanding, Interest on Back Pay, applies to NALC City
Carrier Assistant Employees.)

Pursuant to ELM Section 436.7, interest on back pay
also is required to be paid on decisions/awards from
the MSPB, Equal Employment Opportunity Commission
(EEOC) and the National Labor Relations Board (NLRB).

Delayed payment

The MOU, Re: Article 15-ELM 436-Back Pay provides
relief to city carriers when back pay compensation is
delayed. The MOU found on page 201 of the 2019-2023
National Agreement states:

The following applies solely to back pay claims covered by Sec-
tion 436 of the Employee and Labor Relations Manual (ELM):

A pay adjustment required by a grievance settlement or ar-
bitration decision will be completed promptly upon receipt
of the documentation required by ELM part 436.4 Docu-
ments in Support of Claim. An employee not paid within
sixty (60) days of submission of the required documenta-
tion will receive an advance, if requested by the employee,
equivalent to seventy (70) percent of the approved adjust-
ment. If a disagreement exists over the amount due, the
advance will be set at seventy (70) percent of the sum not
in dispute. (The preceding Memorandum of Understand-
ing, Article 15 - ELM 436 - Back Pay, applies to NALC City
Carrier Assistant Employees.)

As indicated, letter carriers who have not received
back pay within 6o days of submission of required doc-
umentation may request an advance on the approved
amount. This MOU is why it is important to document
the date on which the back-pay claim is submitted and
to make copies of all the associated information. To re-
ceive the salary advance, it may be necessary for the
claimant to prove the submission date.

The process of recovering back pay can be very
cumbersome. Letter carriers often find their back pay
delayed or denied based on improper completion of
required forms and management’s failure to properly
process claims. Letter carriers should seek the advice
and guidance of their local union officials when sub-
mitting claims for back pay.

If you have any questions related to back pay, contact
your shop steward or branch officer for more informa-
tion. You also can find more information on ELM Sec-
tion 436 and MI-EL-430-2017-6 on the NALC website at
nalc.org under the “Workplace Issues” tab.





