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In the I’vlaltcr ot /\fbit1Iti()fl

between )

()NI1iI) S’IA1IS PoSTAL SIRVIC1 )

and

1\MIR1CAN POSTAL WoRKERS )
UNION, AFLCIO ) ()(i(:-4Q-c 09250752

and

NKFIONA[. POSFAL MAIL lIANDLERS
UNION, AFL-Cio as Intervenor )

)
and )

NATIONA L ASSOCIATION OF LETTER
CARRIERS, AFL-CIO as Intervenor )

_

-)

BEFORE: Stephen B. Goldberg, Arbitrator

APPEARANCES:

United States Postal Service: Patrick M. Devine, Manager, Contract Administration;
Neftali “Nefty” Pluguez, Labor Relations Specialist

American Postal Workers Union, AFL-CIO: Anton G. Hajjar, Attorney (O’Donnell,
Schwartz & Anderson, P.C)

National Postal Mail Handlers Union, AFL-CIO: Mady Gilson, Attorney; Bruce R.
Lerner, Attorney; Daniel A. Zibel, Attorney (Bredhoff& Kaiser, P.L.L.C.)

National Association of Letter Carriers, AFL-CIO: Keith F. Secular, Attorney (Cohen,
Weiss and Simon, L.L.P.)

1



1hiec of I 1ear I XPS 1 lea(kjuarters. 475 1 1 n Lint Phiia. S. \k’..

\\‘1ShiIU!t()fl E).(.

[)a1c ol I Icarii1L: \paiI .5. () 1 2

I)ate (31 z\\vur(1: ‘\ugtist I . 20 1 2

Rc1cvant (ontract Provisions: \rtic Ic 6; Sc.ctions ( I ). ( 2 ) ; i\rticlc I 4. Sections 1 , 4.1);
f’v1()t te I t’’OIt Pfl)tCCtiOfl

Contract Year : 20()6—2() 1 0 ; 2() I 0—20 1 5

Type 01 (irievanec : (ontrac1 Interpretation

Award Sunirn

There were tWO ISSUeS in this case: ( I ) whether the grievance was arbitrable ; (2)
IISO. vhether the Layoff Protection MOU in the 2010—201 5 Agreement protects
an etp1oee \Vh() has transtèrred OUt ol the \P’VU bargaining unit into a1)ther
unit covered by the Ilealy i\ward of September 1 5. 1 978. ‘[‘he USPS arguments
that the grievance was not arbitrable because ( 1 ) preiatire, (2) barred by Article
4 (3) APVV’t J cannot HdVOCatc on behaltolemployees it does 1)t represent, and
(4) no interpretive issue was presented. were rejected. On the merits, I concluded
that APWUs [)OsitiOfl that the Layolf Protection MOU continued to apply to an
employee transterred into another bargaining unit would present such practical
problems of’ contract administration and personnel management fbr US PS that it
should not he adopted in the absence of’ persuasive evidence that USPS and
APWU intended its application in those circumstances. Such evidence was found
to he lacking. Accordingly, the grievance was denied.

S ephen B. , r 1
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I. Si’11I JL\1I1) ISSI3I

Whether each employee i ii the ria1ar work Ibruc as ol’ No\ ember O. 2() I 0.

dIR! \Vh() 1is hot 1C(IU1 icd I he piotection provided undet’ 1\itic Ic (, is proteck.d

1C1CL1()1th against any involuntary layoIi oi’ 1c)I’cc reduction during the tc.rn

01 the National Agreement (Novciher 2 1 . 2() I 0. through 1’vlay 20, 2() I 5)

al thüugh t1it ci ployce has trans 1rred out 0 1’ the /\ P \V t 3 1irgai ii i ng unit and

into another unit covered by the I lealy Award of’ Septcmher I 5. 1 o)7 I

II. SUMMARY ()F R1L1VAN’[’ 1V1DENC1.

In I 97X. the American 1)Sta1 \k7orkers UfliOfl (i\P\vVtJ). the National Postal IVlail

handlers Union (NPMIIU). and the National Association of Letter Carriers (NALC). vhich at

that time jointly bargained with the Postal Service as the Postal Labor Negotiating Committee,

were 1arties to an interest arbitration proceeding which resulted in the issuance by Arbitrator

James J. I lealy of what has become known as the Ilealy Award”. That Award provided

protection against involuntary layoffs or force reduction to individuals employed in the regular

workforce as otSeptember 15, 1978, the date ofthe Award, as well as to all such employees who

became employed after the date ofthe Award and who achieved six years ofcontmuous service

with the Postal Service. The Healy Award was codified in Article 6 of the 1 978 Agreements

between liSPS and each ofthe unions which were members ofthe Postal Labor Negotiating

1
Although the original dispute leading to this arbitration related to the interpretation of the Layoff Protection MOU in

the 2006-2010 National Agreement, the Postal Service and the APWU stipulated that the Arbitrator’s decision was to
interpret the language of the Layoff Protection MOU in the 2010-2015 National Agreement. The language of the two
MOUs is the same with the exception of the years each is in effect.

In the course of this decision, I shall at times refer to the Layoff Protection MOU simply as “the MOU”, since no other
MOU is relevant to this case. Similarly, while the MOU protects employees against both involuntary layoff and force
reduction, I will typically refer to layoff protection as encompassing both involuntary layoff and force reduction.
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(:i)I1t1)ittcc (APWL I. NI’MI IL 1 zind NA! A’. and has remained in each ot’their contracts since

1978.

By 1987, NPMHU had ceased participating injoint bargaining with APWU and NALC.

During its separate negotiations with the Postal Service that year, NPMHU sought two relevant

changes to its National Agreement. First, it proposed amending Article 6 to provide that the

protections oithe 1 lealy Award would apply to each individual employed in the regular

workforce as of July 20, 1 987 (instead oitlie date ofthe Ilealy Award), irrespective oflength of

prior service. Second, NPMI-IU sought no-layoff protection for future employees after one year

ofservice, rather than the six-year requirement contained in the Healy Award. The Postal

Service counter-proposed a Memorandum of Understanding which granted protection for the

term ofthe National Agreement against layoffand force reduction for all employees in the

regular work force who were employed as ofthe date ofthe Agreement This MOU, which is

the predecessor of the MOU involved in the instant case, was accepted by NPMHU, and

remained in effect until July 20, 1990.

The Joint Bargaining Committee, which at that time consisted ofAPWU and NALC,

subsequently made a proposal to USPS that was similar to the original NPMHIJ proposal (“to

amend Article 6 to prohibit layoffs for those not already covered by no layoffprotection”), and

ultimately entered into a Layoff Protection MOU similar to that which had been accepted by

NPMHU.

In the years that followed the expiration of the 1987-90 Agreements between USPS and

the three unions, the Layoff Protection MOU, modified only as to its effective and expiration

dates, was in all APWU and NPMHU contracts through 2006-2010, with the sole exception of

1994, when those two unions, still bargaining jointly with USPS, went to post-impasse interest
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arbitration and wcre not awarded the I ,ayolf Protection MOLJ. NALC, in contrast, has not had

the benefit of the Layoff Protection MOU in any contract subsequent to the expiration of the

I 987-90 Agreement.

At present the Layoff Protection MOU is found in the 2010-201 5 APWU contract.

Inasmuch, however, as NPMI-IU now bargains separately from APWU, and the MOIJ in the

2006-201 1 NPMHU Agreement expired on November 20, 201 1, and a successor agreement has

not yet been entered into, employees in the bargaining unit represented by NPMHU are without

the protections ofthe MOU. Also without the protections ofthe MOLT are those employees in

the bargaining unit represented by NALC, who, as previously noted, have not had the benefit of

the MOld since 1990.

The controversy giving rise to the instant arbitration appears to have arisen for the first

time on April 17, 2009, when William Bunts, at that time APWU President, sent the following

letter to LiSPS Contract Administrator John Dockins:

We discussed this date the application and interpretation of the
“Layoff Protection” Memorandum appearing on page 286 of
the APWU 2006-2010 Collective Bargaining Agreement The
issue is the definition ofthe word “employee” as included in
the Memorandum.

It is the position ofthe union that employee is defined as one
who was employed in the APWU bargaining unit on November
20, 2006; continues employment until lay offprocedures are
implemented for non protected employees or who achieves the
required six years of employment for lifetime protection. This
definition ofemployee is unaffected by the change of,
assignment or craft so ifprior to the expiration of the 2006
national agreement, a protected employee is reassigned to a
craft that is not protected by the provisions, such employee
would continue the protection of the Memorandum.

As you are aware, “protected” status, temporary or pennanent,
is unaffected by the reassignment ofemployees from one
bargaining unit or craft to another.
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A contrary interpretation would result in an employee who vats
employed within a cmli that did not negotiate a I ‘ayoff
Protection Memorandum achieving such protection by virtue of
his/her iransfer to the APWLJ craft during the tenn ofthe 2006
IlLItit)I1LIl agreement.

1 )ue to exeessing and reassignments, many junior APWU
represented employees have been reassigned outside the
APWU crafts. In the event that lay off is necessary it will he
essential that we identify covered and non covered employees.

Please respond with your interpretation ofthe referenced
provision so that the union can take appropriate action.

Mr. L)ockins’ June 3, 2009, response stated, in relevant part:

Dear Bill:

This responds to your April 17 letter regarding the
Memorandum of Understanding (MOU) Re: Layoff Protection,
which is printed on page 286 of the 2006 USPS/APWU
Collective Bargaining Agreement. In particular, you request to
know the Postal Service’s definition ofthe word “employee” as
used in the MOth In sum, it is the APWU’s position that once
an employee obtains the protective status against layoff under
the MOU, you opine that the employee has that protection
forever. even ifthe employee transferred out ofor is reassigned
to a non-APWU bargaining unit position.

The Postal Service does not agree. It is the Postal Service’s
position that once an employee leaves, voluntarily or
involuntarily, from an APWU-represented position, that
employee is not covered by any ofthe provisions of that
collective bargaining agreement. Put another way, application
of this particular MOU is limited to those APWU-represented
craft employees covered under the parties’ 2006 National
Agreement, just as would be the case with other provisions of
the Agreement. In the Postal Service’s view, this position is
supported, among other things, by the plain reading ofArticle
I, Section 2, of the National Agreement which states:

The employee groups setforth in Section 1 above do not
include, and this Agreement does not apply to...:

7. Rural letter carriers;
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S 1 !aillicitulter.s’: or
9. teller carriers.

Accordingly once an crnploycc is reassigned to any of thc
OIX)’c positions. (he tenus ol ihe 2006 AP\V1 J Agrccnwnl.
including the MOLJ Re Layoff Protcc(ioit would not apply. . .

Mr. L)ockins’ response was Ibliowed by two idlers from Mr. liurrus to Doug ‘l’ulino,

LiSPS Vice Labor Relations. ‘[he first of those letters, dated June 5, 2009. and

captioned bDispLj(e over the application of the No Layoff Memorandum”, stated:

Dear Mr. Tuilno:

I received your June 3, 2009 response to my interpretive
inquiry regarding the application ofthe 2006 Memorandum
protecting the APWU represented employees who had not
achieved no lay offprotection on the date ofthe agreement. I
disagree with your response ofJune 3. 2009.

Pursuant to the provisions ofthe 2006 national agreement, this
is to initiate a Step 4 grievance. The union’s position is as
outlined in my April 17 letter. I am available to discuss this
matter at your convenience consistent with the terms of the
national agreement

You may contact Robin Bailey ofmy staffat 202-8424248 for
a mutually agreeable date for discussions.

The next Burrus-Tulino letter, dated July 6, 2009, was captioned, “Appeal to Arbitration,

National Dispute”, referred to the LayoffProtection Memorandum, and stated:

Dear Mr. Tulino:

Consistent with the terms ofthe Collective Bargaining
Agreement (CBA), this is to appeal to arbitration the dispute
over the above referenced issue.

The parties have met at Step 4 on this issue; however the Postal
Service has failed to respond in writing of its understanding of
the issue and to render a Step 4 decision. The Postal Service
has failed to provide a written response and at the time of this
appeal, I am unaware of the USPS’ understanding of the issue
and will be informed for the first time in arbitration.
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‘lucre is no evidence of further discussion or exchange of written material conccrning 11w

Layoff Pmtection Memorandum between iuiy 6, 2009, and the April 25, 2012, hearing in this

mutter.

III. Ju•u.EvANr C0NTRACr IIOVISlQ[.j

AR’l’ICLIZ 6
NO LAYOFFS OR REDUClON IN FORCE

(I) Each employee who is employed in the regular workforce
as ofthe date ofthe Award ofArbitrator James J. Healy,
September 15, 1978, shall be protected henceforth against
any involuntary layoff or force reduction.

It is the intent ofthis provision to provide security to each
such employee during his or her work lifetime.

Members ofthe regular work force, as defined in Article 7
ofthe Agreement, include full-time regulars, part-time
employees assigned to regular schedules and part-time
employees assigned to flexible schedules.

(2) Employees who become members ofthe regular work force
after the date of this Award, September 15, 1978, shall be
provided the same protection afforded under (1) above on
completion of six years of continuous service and having
worked in at least 20 pay periods during each of the six
years.

[See Memo, page 281]

MEMORANDUM OF UNDERSTANDING
BETWEEN THE

UNITED STATES POSTAL SERVICE
AND THE

AMERICAN POSTAL WORKERS UNION,
AFL-CIO

Re: Layoff Protection

Each employee who is employed in the regular work force as
ofNovember 20, 2006, and who has not acquired the
protection provided under Article 6 shall be protected
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liencetorib against any involuntary layoUt or force redLiclion
during Ihe term otihis Agreement. It is the intent of this
I\’leinorandtim of Understanding to provide ob security to each
such eniployce during the term of this igrccmcnt; however, in
the event Congress repeals or signilicantly relaxes the Private
lxpress Statutes this niernorandiirn shall expire upon the
etiaclinent ol such hegishation. In additioii, nothing in this
Niemorandum oh Understanding shall diminish the rights ol’
any bargaining-unit employees tinder Article 6.

Since this Memorandum of’ Understanding is being entered into
on a nonprecedential basis, it shall terminate for all purposes at
midnight, November 20, 2010, and may not be cited or used in
any subsequent dispute resolution proceedings.

ARTICLE 15
GRIEVANCE-ARBITRATION PROCEDURE

Section 1 . Definition

t grievance is defined as a dispute. difference, disagreement or
complaint between the parties related to wages, hours, and
conditions ofemployment. A grievance shall include, but is not
limited to. the complaint ofan employee or ofthe tJnion which
involves the interpretation, application of. or compliance with
the provisions ofthis Agreement or any local Memorandum of
Understanding not in conflict with this Agreement. ...

Section 4.D

It is agreed that in the event ofa dispute between the Union
and the Employer as to the interpretation ofthis Agreement,
such dispute may be initiated at the Step 4 level by either party.
Such a dispute shall be initiated in writing and must specify in
detail the facts giving rise to the dispute, the precise
interpretive issues to be decided and the contention ofeither
party. Thereafter the parties shall meet in Step 4 within thirty
(30) days in an effort to define the precise issues involved,
develop all necessary facts, and reach agreement. Should they
tbil to agree, then, within fifteen (15) days of such meeting,
each party shall provide the other with a statement in writing of
its understanding of the issues involved, and the facts giving
rise to such issues. In the event the parties have failed to reach
agreement within sixty (60) days of the initiation of the dispute
in Step 4, the Union then may appeal it to arbitration, within
thirty (30) days thereafter....
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Iv. DISCI JSSI()N

A. tjfluiy

I . i!rcj]MILLII:i1y

I JSPSassertsthat thegricvanccshouldhedismissedbecauseIt is not arhiirable.Inilially,

accordingto LISPS.ihe grievanceis premature— it raisesno issueripe tbr resolution...

APWU, on theotheriuuid, assertsIhaL:

Thecorrectinterpretationofihis MOIJ presentsan issueof uLmost
importanceto themembersoftheAPWLJ bargainingunit asthe
PostalServicegoesthroughatraumatictransition.. . . The Postal
Serviceis redeployingits facilities andworkforcein dramatic
thshion. As the PostalServicedeclareslargenumbersofAPWLJ
representedemployeessuchasclerksexcessto its needsand
reassignsthemunderArticle 12, theseemployeesmustdecide
whetherto seekandacceptvoluntarytransfersout oftheAPWU
unit andinto thoserepresentedby the NationalPostalMail
HandlersUnion . . . or theNationalAssociationof LetterCarriers.
. . , wheretheywill startanewperiodofseniority,or to be
involuntarily reassigned,often to distantlocationsandperhapson
differenttours,oftenat greatcostto their personalandfamily
lives. Thedecisionis especiallymomentousfor thosewho have
not achievedArticle 6 protectionfrom layoffs in all threeunits ...

Accordingto thePostalService,theno-layoffMOLJ . . . doesnot
apply to theseemployees,makingthemvulnerableto seniority-
basedlayoffs becausetheywill haveto startanewperiodof
seniorityin their newcraftsin accordancewith theNALC and
NPMHU NationalAgreements.lfthey choosenot to transfer
voluntarily, thePostalServiceassertstheright to negatetheir
APWU-negotiatedno layoffprotectionsby thesimpleexpedientof
involuntarily reassigningthemoutoftheAPWU unit . . .

TheUSPSresponseto APWU’s assertionis thatin thehistoryoftheUSPSno clerkhas

everbeenlaid off, that it hasgivenno noticeor indicationthatanyclerk is beingconsideredfor

layoff, andthatAPWU haspresentedno evidenceto thecontrary.

AlthoughUSPSis correctin pointingoutthatAPWU presentedno evidenceof imminent

harmto APWU-representedemployeesthatwould flow from anarbitralacceptanceof theUSPS

interpretationof theMOU, thereis nothingin Article 15—or generallyin theadministrationof

collectivebargainingagreements- thatrequiresevidenceof imminentharmasacondition
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