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NATIONAL ARBITRATION
BEFORE IMPARTIAL ARBITRATOR STEPHEN B. GOLDBIERG

[n the Matter of Arbitration
between

UNITED STATLES POSTAL SERVICE
and

AMERICAN POSTAL WORKERS

UNION, AFL-CIO Q06C-40)-C 09250752

and

NATIONAL POSTAL MAIL HANDLERS
UNION, AFL-CIO as Intervenor

and

S S e S

NATIONAL ASSOCIATION OF LETTER
CARRIERS, AFL-CIO as Intervenor )
)

BEFORE: Stephen B. Goldberg, Arbitrator
APPEARANCES:

United States Postal Service: Patrick M. Devine, Manager, Contract Administration;
Neftali “Nefty” Pluguez, Labor Relations Specialist

American Postal Workers Union, AFL-CIO: Anton G. Hajjar, Attorney (O’ Donnell,
Schwartz & Anderson, P.C)

National Postal Mail Handlers Union, AFL-CIO: Mady Gilson, Attorney; Bruce R.
Lerner, Attorney; Daniel A. Zibel, Attorney (Bredhoft & Kaiser, P.L.L.C.)

National Association of Letter Carriers, AFL-CIO: Keith E. Secular, Attorney (Cohen,
Weiss and Simon, L.L.P.)




Place of Hearing: LISPS Headquarters, 475 L Enfant Plaza, S.W.,
Washington, D.C.

Date of Hearing: April 25,2012
Date of Award: August 1, 2012
Relevant Contract Provisions: Article 6; Sections (1), (2) ; Article 14, Sections 1, 4.

MOU re Layoff Protection
Contract Ycar : 2006-2010; 2010-2015
Type of Grievance : Contract Interpretation

Award Summary

There were two issues in this case: (1) whether the grievance was arbitrable ; (2)
it so, whether the Layolt Protection MOU in the 2010-2015 Agreement protects
an employce who has transterred out of the APWU bargaining unit into another
unit covered by the Healy Award of September 15, 1978. The USPS arguments
that the grievance was not arbitrable because (1) premature, (2) barred by Article
4, (3) APWU cannot advocate on behalf of employees it does not represent, and
(4) no interpretive issue was presented, were rejected. On the merits, I concluded
that APWU’s position that the Layoft Protection MOU continued to apply to an
employee transferred into another bargaining unit would present such practical
problems of contract administration and personnel management for USPS that it
should not be adopted in the absence of persuasive evidence that USPS and
APWU intended its application in those circumstances. Such evidence was found
to be lacking. Accordingly, the grievance was denied.

44

Stphen B. GEktbery, ATHiTratos

N\



[ STIPULATED ISSUE

Whether cach employee in the regular work force as of November 20, 2010,
and who has not acquired the protection provided under Article 0 is protected
hencetorth against any involuntary layoft or force reduction during the term
of the National Agreement (November 21, 2010, through May 20, 2015)
although that employee has transferred out of the APWU bargaining unit and

into another unit covered by the Healy Award of September 15, 1978.

I. SUMMARY OF RELEVANT EVIDENCIE:

In 1978. the American Postal Workers Union (APWU), the National Postal Mail
Handlers Union (NPMHU), and the National Association of Letter Carriers (NALC), which at
that time jointly bargained with the Postal Service as the Postal Labor Negotiating Committee,
were parties to an interest arbitration proceeding which resulted in the issuance by Arbitrator
James J. Healy of what has become known as the “Healy Award”. That Award provided
protection against involuntary layoffs or force reduction to individuals employed in the regular
workforce as of September 15, 1978, the date of the Award, as well as to all such employees who
became employed after the date of the Award and who achieved six years of continuous service
with the Postal Service. The Healy Award was codified in Article 6 of the 1978 Agreements

between USPS and each of the unions which were members of the Postal Labor Negotiating

! Although the original dispute leading to this arbitration related to the interpretation of the Layoff Protection MOU in
the 2006-2010 National Agreement, the Postal Service and the APWU stipulated that the Arbitrator's decision was to
interpret the language of the Layoff Protection MOU in the 2010-2015 National Agreement. The language of the two
MOUs is the same with the exception of the years each is in effect.

In the course of this decision, | shall at times refer to the Layoff Protection MOU simply as “the MOU”, since no other
MOU is relevant to this case. Similarly, while the MOU protects employees against both involuntary layoff and force
reduction, | will typically refer to layoff protection as encompassing both involuntary layoff and force reduction.



Committee (APWU, NPMHU, and NALC, and has remained in cach of their contracts since
1978.

By 1987, NPMHU had ceased participating in joint bargaining with APWU and NALC.
During its separate negotiations with the Postal Service that year, NPMHU sought two relevant
changes to its National Agreement. First, it proposed amending Article 6 to provide that the
protections of the Healy Award would apply to cach individual employed in the regular
workforce as of July 20, 1987 (instead of the date of the Healy Award), irrespective of length of
prior service. Second, NPMHU sought no-layoft protection for future employees after one year
of service, rather than the six-year requirement contained in the Healy Award. The Postal
Service counter-proposed a Memorandum of Understanding which granted protection for the
term of the National Agreement against layoft and force reduction for all employees in the
regular work force who were employed as of the date of the Agreement. This MOU, which is
the predecessor of the MOU involved in the instant case, was accepted by NPMHU, and
remained in eftect until July 20, 1990.

The Joint Bargaining Committee, which at that time consisted of APWU and NALC,
subsequently made a proposal to USPS that was similar to the original NPMHU proposal (“to
amend Article 6 to prohibit layoffs for those not already covered by no layoff protection”), and
ultimately entered into a Layoff Protection MOU similar to that which had been accepted by
NPMHU.

In the years that followed the expiration of the 1987-90 Agreements between USPS and
the three unions, the Layoff Protection MOU, modified only as to its effective and expiration
dates, was in all APWU and NPMHU contracts through 2006-2010, with the sole exception of

1994, when those two unions, still bargaining jointly with USPS, went to post-impasse interest



arbitration and were not awarded the Layolt Protection MOU, NALC, in contrast, has not had
the benefit of the Layolt Protection MOU in any contract subsequent to the expiration of the
1987-90 Agreement.

At present, the LayolT Protection MOU s found in the 2010-2015 APWU contract.
Inasmuch, however, as NPMHU now bargains separately from APWU, and the MOU in the
20006-2011 NPMHU Agreement expired on November 20, 2011, and a successor agreement has
not yet been entered into, employees in the bargaining unit represented by NPMEU are without
the protections of the MOU. Also without the protections of the MOU are those employees in
the bargaining unit represented by NALC, who, as previously noted, have not had the benefit of
the MOU since 1990.

The controversy giving rise to the instant arbitration appears to have arisen for the first
time on April 17,2009, when William Burrus, at that time APWU President, sent the following
letter to USPS Contract Administrator John Dockins:

We discussed this date the application and interpretation of the
“Layoff Protection” Memorandum appearing on page 286 of
the APWU 2006-2010 Collective Bargaining Agreement. The

issue is the definition of the word “employee™ as included in
the Memorandum.

[t is the position of the union that employee is defined as one
who was employed in the APWU bargaining unit on November
20, 20006; continues employment until lay off procedures are
implemented for non protected employees or who achieves the
required six years of employment for lifetime protection. This
definition of employee is unaffected by the change of
assignment or craft so if prior to the expiration of the 2006
national agreement, a protected employee is reassigned to a
craft that is not protected by the provisions, such employee
would continue the protection of the Memorandum.

As you are aware, “protected” status, temporary or permanent,
is unaffected by the reassignment of employees from one
bargaining unit or craft to another.



A contrary interpretation would result inan employee who was
cmployed within a craft that did not negotiate a Layolt
Protection Memorandum achieving such protection by virtue of
his/her transter to the APWU cratt during the term of the 2006
national agreement.

Due to excessing and reassignments, many junior APWU
represented employees have been reassigned outside the
APWU cralts. In the event that lay off is necessary it will be
essential that we identify covered and non covered employcees.

Please respond with your interpretation ol the referenced
provision so that the union can take appropriate action.

Mr. Dockins® June 3, 2009, response stated, in relevant part:
Dear Bill:

This responds to your April 17 letter regarding the
Memorandum of Understanding (MOU) Re: Layott Protection,
which is printed on page 286 of the 2006 USPS/APWU
Collective Bargaining Agreement. In particular, you request to
know the Postal Service’s definition of the word “employee™ as
used in the MOU. In sum, it is the APWU’s position that once
an employee obtains the protective status against layoff under
the MOU, you opine that the employee has that protection
forever, even if the employee transterred out of or is reassigned
to a non-APWU bargaining unit position.

The Postal Service does not agree. It is the Postal Service’s
position that once an employee leaves, voluntarily or
involuntarily, from an APWU-represented position, that
employee is not covered by any of the provisions of that
collective bargaining agreement. Put another way, application
of this particular MOU is limited to those APWU-represented
craft employees covered under the parties’ 2006 National
Agreement, just as would be the case with other provisions of
the Agreement. In the Postal Service’s view, this position is
supported, among other things, by the plain reading of Article
1, Section 2, of the National Agreement which states:

The employee groups set forth in Section 1 above do not
include, and this Agreement does not apply to . . .:

7. Rural letter carriers;



8 Mailhandlers; or
9. Letter carriers.

Accordingly once an employee is reassigned to any of the
above positions, the terms of the 2000 APWU Agreement,
including the MOU Re Layoll Protection would notapply. . ..

Mr. Dockins' response was followed by two letters from Mr. Burrus to Doug Tulino,
USPS Vice President, Labor Relations. The first of those letters, dated June 5, 2009, and
captioned “Dispute over the application of the No Layoff Memorandum™, stated:
Dear Mr. Tulino:

I received your June 3, 2009 response to my interpretive
inquiry regarding the application of the 2006 Memorandum
protecting the APWU represented employees who had not
achieved no lay off protection on the date of the agreement. [
disagree with your response of June 3, 2009.

Pursuant to the provisions of the 2006 national agreement, this
is to initiate a Step 4 grievance. The union’s position is as
outlined in my April 17 letter. I am available to discuss this
matter at your convenience consistent with the terms of the
national agreement.

You may contact Robin Bailey of my staff at 202-842-4248 for
a mutually agreeable date for discussions.

The next Burrus-Tulino letter, dated July 6, 2009, was captioned, “Appeal to Arbitration,
National Dispute”, referred to the Layoft Protection Memorandum, and stated:
Dear Mr. Tulino:

Consistent with the terms of the Collective Bargaining
Agreement (CBA), this is to appeal to arbitration the dispute
over the above referenced issue.

The parties have met at Step 4 on this issue; however the Postal
Service has failed to respond in writing of its understanding of
the issue and to render a Step 4 decision. The Postal Service
has failed to provide a written response and at the time of this
appeal, [ am unaware of the USPS’ understanding of the issue
and will be informed for the first time in arbitration.



here is no evidence of further discussion or exchange of written material concerning the
Layolt Protection Memorandum between July 6, 2009, and the April 25, 2012, hearing in this
matter.

. RELEVANT CONTRACT PROVISIONS

ARTICLE 6
NO LAYOFEFS OR REDUCTION IN FORCE

(1) ach employee who is employed in the regular work foree
as of the date of the Award of Arbitrator James J. Healy,
September 15, 1978, shall be protected henceforth against
any involuntary layoft or force reduction.

[t is the intent of this provision to provide security to cach
such employee during his or her work lifetime.

Members of the regular work force, as defined in Article 7
of the Agreement, include full-time regulars, part-time
employees assigned to regular schedules and part-time
employees assigned to flexible schedules.

(2) Employees who become members of the regular work force
after the date of this Award, September 15, 1978, shall be
provided the same protection afforded under (1) above on
completion of six years of continuous service and having
worked in at least 20 pay periods during each of the six
years. ...

[See Memo, page 281]

MEMORANDUM OF UNDERSTANDING
BETWEEN THE
UNITED STATES POSTAL SERVICE
AND THE
AMERICAN POSTAL WORKERS UNION,
AFL-CIO

Re:  Layoff Protection
Each employee who is employed in the regular work force as

of November 20, 2006, and who has not acquired the
protection provided under Article 6 shall be protected



heneetorth against any involuntary layoltor torce reduction
during the term of this Agreement. [tis the intent of this
Memorandum of Understanding to provide job scecurity to cach
such employee during the term of this Agreement; however, in
the event Congress repeals or significantly relaxes the Private
Express Statutes this memorandum shall expire upon the
cnactment of such legislation. In addition, nothing in this
Memorandum ol Understanding shall diminish the rights of
any bargaining-unit employees under Article 6.

Since this Memorandum of Understanding is being entered into
on a nonprecedential basis, it shall terminate for all purposes at
midnight, November 20, 2010, and may not be cited or used in
any subsequent dispute resolution proceedings.

ARTICLE 15
GRIEVANCE-ARBITRATION PROCEDURE

Section 1. Definition

A grievance is defined as a dispute, difference, disagreement or
complaint between the parties related to wages, hours, and
conditions of employment. A grievance shall include, but is not
limited to, the complaint of an employee or of the Union which
involves the interpretation, application of, or compliance with
the provisions of this Agreement or any local Memorandum of
Understanding not in conflict with this Agreement. ...

Section 4.D

It is agreed that in the event of a dispute between the Union
and the Employer as to the interpretation of this Agreement,
such dispute may be initiated at the Step 4 level by cither party.
Such a dispute shall be initiated in writing and must specify in
detail the facts giving rise to the dispute, the precise
interpretive issues to be decided and the contention of either
party. Thereatter the parties shall meet in Step 4 within thirty
(30) days in an effort to define the precise issues involved,
develop all necessary facts, and reach agreement. Should they
fail to agree, then, within fifteen (15) days of such meeting,
each party shall provide the other with a statement in writing of
its understanding of the issues involved, and the facts giving
rise to such issues. In the event the parties have failed to reach
agreement within sixty (60) days of the initiation of the dispute
in Step 4, the Union then may appeal it to arbitration, within
thirty (30) days thereafter. . . .






